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Abstract: The aim of the article is to analyze the infringement 
procedure brought by the European Commission against 
Germany (INFR(2021)2114), and resulting from the decision 
handed down by the German Federal Constitutional Court on 5 
th May 2020. In this decision, the German Court deprived a 
CJEU judgment of its legal effect in Germany, which would 
violate the Principle of the Primacy of EU law. To this end, the 
article analyzes the EU regulatory system, highlighting the 
principle of primacy and supranationality, and the role of the 
European Commission as “Guardian of the Treaties”, as well as 
the repercussions in other countries, such as Poland and 
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Hungary. It concludes that the case involving the German 
Constitutional Court is a dangerous precedent for the Primacy of 
EU law, as it has been able to threaten the stability and legal 
certainty of the EU legal order, necessary preconditions for the 


functioning of regional integration itself. 


Keywords: Principle of Primacy; Infringement procedure; 


European Commission. 


Introduction 

The aim of the article is to analyze the infringement procedure 
brought by European Commission against Germany,’ resulting 
from the decision of the German Federal Constitutional Court 
(BVerfG), from 5 th May 2020.’ In this decision the Court 
decided that the Public Sector Purchase Programme (PSPP) 
from the European Central Bank (ECB) was ‘ultra vires', which 
means that it was exceeding its competence. In that same 


decision, BverfG also considered the previous CJEU ruling, 


3Infringement procedure initiated by the European Commission against Germany, 
INFR(2021)2114, on June 9, 2021. The procedure was initiated by sending a letter of 
formal notice to Germany, informing it of the infringement procedure triggered by the 
alleged violation of fundamental principles of European law, more specifically the 
principles of autonomy, primacy, effectiveness and uniformity of application of 
European law, as well as respect for the jurisdiction of the CJEU. European 
Commission (2021, June 9). June infringements package: key decisions. [Press 
Release]. https://ec.europa.eu/commission/presscorner/detail/EN/INF_21 2743. 


AGerman Federal Constitutional Court, 5° May 2020, 2BvR 859/15, p. 1-237 
(Germany). 
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Henrich Weiss and Others”, as ‘ultra vires', without sending it 
back to CJEU. As a consequence, the German Federal 
Constitutional Court decided that the CJEU's ruling had no legal 
effect in Germany, which would violate the principle of primacy 
of EU law. 
To this end, the existing dialogue between the Union's legal 
system and the national systems of the Member States will be 
analyzed, so that it is possible to ascertain their simultaneous 
existence, highlighting the concepts of supranationality and the 
primacy of European law. The mechanisms for controlling and 
certifying this peaceful coexistence will also be addressed by 
highlighting the working roles of the European Commission and 
the Court of Justice of the European Union. 
Finally, the German case challenging the primacy of EU law 
will be explored, an emblematic and unprecedented example, 
often considered a precursor to other later cases, such as those in 
Poland and Hungary. The German case will be analyzed not 
only in terms of its facts, but also in terms of its political and 
legal consequences, highlighting the seriousness of the situation. 
This analysis will demonstrate the importance of the case in the 
context of the stability of the European Union's legal system and 
its repercussions on other Member States. 
~ $Court of Justice of European Union, 1th December 2018. C-439/17 
(Luxembourg). 

6This ruling establishes that there was no illegality or violation of Article 123(1) 


TEU by the PSPP, in a decision relating to a referral to the CJEU following a stay of 
proceedings by the German Federal Constitutional Court. 
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Dialogue between the regulatory systems of the EU and its 
Member States: supranationality and the principle of 
primacy 

In view of the European Union's integration process and also 
under the analysis of its legal system, it is necessary to highlight 
the institute of supranationality, adopted by the bloc as one of its 
main aspects. Although it is not expressly provided for in the 
Treaty on European Union, this institute was created with the 
establishment of the Coal and Steel Community, with the Treaty 
of Paris’. Its 9th article recognized the power of the bloc as 
superior to that of the individual Member States, with the first 
use of the term “supranationality” (Gomes, 2023). 

Thus, supranationality is commonly characterized on the basis 
of three elements: the transfer of a portion of the sovereignty of 
the Member State to the supranational organization, the 
immediate and direct application of the organization's law in the 
internal legal order of each state and the independence between 
the Member States and the institutions of the supranational 
organization. In this sense, with regard to the transfer of part of 
the state's sovereignty to the organization, the divisibility of the 
traditional concept of sovereignty is highlighted, so that the 
Member State does not cease to have it, or even to be recognized 
as sovereign internationally, due to this element (Beltrame de 


7Treaty of European Coal and Steel Community, Treaty (1951). 
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Moura, 2012). 
As for the immediate applicability and direct effect of the 
organization's law, it is understood that this derives from one of 
the pillars of the EU's legal system: the Principle of Primacy of 
European Law. Therefore, supranationality means the existence 
of a legal system that is hierarchically above the national 
systems of the Member States (Gomes, Carta Winter, 2020). 
It should be noted that the Principle of Primacy or Primacy of 
EU Law is a jurisprudential construction of the CJEU, 
established in the emblematic Costa v. ENEL judgment of July 
1964*. In this judgment, the Court established the primacy, i.e. 
the precedence of EU law over the domestic laws of the Member 
States, which guarantees that this legal system uniformly 
protects all EU citizens, regardless of the state in which they 
were born or live. 
With regard to this decision, it should be noted that the CJEU 
observed that, by acceding to the EEC Treaty (now the TEU and 
TFEU), states agreed to adhere to a legal system superior to 
their own. They also agreed to transfer part of their sovereignty 
to the Union (formerly the Community), and therefore cannot 
institute laws that contradict a legal system that is hierarchically 
superior to their own (Beltrame de Moura, 2012). However, if 
bills contrary to EU law are introduced, the simple direct 
8Costa v. ENEL, Court of Justice of the European Union, 15" July 1964, C-6/64 


(Luxembourg). 
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application of European law is not enough to guarantee its 
primacy. It is therefore necessary for conflicting laws to be 
expressly amended or repealed, ensuring full compliance by 
Member States with supranational obligations (Draetta, 2009). 

Even though it is one of the fundamental principles of European 
integration, widely known and settled, the Primacy of EU law 
remains a rule of jurisprudential creation, as it is not expressed 
in any constitutive Treaty (Rossi, 2009). After being widely 
affirmed and developed by the CJEU, there was an attempt to 
insert it into the Draft Treaty establishing a Constitution for 


Europe’ in 2004, which was ultimately not approved. 


The European Commission and the formal infringement 
procedure 

The European Commission performs various functions, 
including proposing new laws, managing European policies and 
distributing funds. Among its most relevant functions for this 
research is the responsibility for ensuring compliance with 
European law. It acts as the guardian of the treaties, monitoring 
the correct application of EU rules by Member States and taking 


legal action when necessary to ensure that everyone fulfills their 


9Treaty establishing a Constitution for Europe, Treaty (2004). This Treaty 
attempted to establish a Constitution for Europe, and was an adaptation of the 
European Council, developed and signed in Rome in 2004. However, it was not 
ratified by all the Member States, which prevented it from coming into force and 
enabled negotiations to begin on the Lisbon Treaty. 
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supranational obligations'®. Thus, it is said that its main task is 
to look after the interests of the Union, both internally and in 
relations between it and its Member States'’. 

If national authorities fail to apply European law properly, the 
Commission can initiate formal infringement proceedings 
against the country concerned. This procedure is not punitive, 
but aims to offer the offending state every possible opportunity 
to correct its conduct and revoke the violation of European law 
(Anzini, Jeney, Ramirez-Cardenas Diaz, 2021). The main 
purpose of an infringement procedure is to ensure that Member 
States apply EU law in the general interest. 

In summary, the process begins with an administrative phase, in 
which the Commission addresses the state in order to solve the 
issue voluntarily. In the first phase of the procedure, therefore, 
the Commission sends a Letter of Formal Notice to the state, 
suggesting solutions to the infringement and, in some cases, 
presenting a reasoned opinion. 

If the state does not solve the issue after receiving the Letter, the 
case proceeds to the procedural stage before the CJEU (Anzini, 


Jeney, Ramirez-Cardenas Diaz, 2021). To make the procedure 


10European Commision-what it does | European Union. (s.d.). European Union: 
https://european-union.europa.eu/institutions-law-budget/institutions-and-bodies/ 
search-all-eu-institutions-and-bodies/european-commission_pt#:~:text=A 
%20Comissa0%206%20a%20unica, forma%20eficaz%20a0%20nivel%20nacional 

11Directorate-General for Economic Activities. (s.d.). Directorate-General for 
Economic Activities: 
https://www.dgae. gov.pt/servicos/assuntos-europeus/instituicoes-europeias/comissao- 
europeia.aspx 
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more effective, the Lisbon Treaty amended Article 260, 
allowing the Commission to ask the CJEU to impose financial 


penalties on the offending state’’. 


The German Case 

Based on all of the above, it is now intended to analyze the 
infringement procedure brought by the European Commission 
against Germany’ due to the decision of the German Federal 
Constitutional Court on May 5th, 2020'*, which declared the 
ECB's Public Sector Purchasing Program (PSPP) to be ‘ultra 
vires'. The ruling also considered a CJEU judgment to be ‘ultra 
vires', depriving it of legal effect in Germany, which would have 
violated the Principle of the Primacy of EU law. 

The discussion started when the European Central Bank (ECB) 
implemented a monetary policy in 2007 to combat the global 
financial crisis, including several controversial measures. 
Among these measures was quantitative easing through the 
Public Sector Purchase Program (PSPP), which involved the 
purchase of assets. This policy is a kind of artificial injection of 
money into the economy through the purchase of government 


bonds, particularly those of central, regional and _ local 


12Treaty on the Function of the European Union, Treaty (2009). 


13Infringement Procedure brought by European Commission against Germany, 
INFR(2021)2114 (2021). 


14German Federal Constitutional Court, May 5th, 2020, 2BvR 859/15, p. 1-237 
(Germany). 
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administrations in the Eurozone. With the aim of heating up the 
economy, this policy increases the circulation of money and 
facilitates access to credit, although it doesn't generate wealth 
because it is artificial money, which is a problem (Jennifer, 
2021). 

Faced with this reality, many private individuals appealed to the 
German Federal Constitutional Court- 


Bundesverfassungsgericht (GFCC), questioning the legality of 


this procedure in Germany and the consequent (im)possibility of 
the Bundesbank (German Central Bank) taking part. The 
Karlsruhe (as the GFCC is also called), in turn, referred the 
matter to the CJEU in 2015, asking it to rule on the validity of 
the policy developed by the ECB in the light of EU law. In 
December 2018, the CJEU ruled on the issue by means of a 
preliminary ruling and handed down the Heinrich Weiss and 
Others’? judgment, ruling that the PSPP does not violate 
European law and that there are no problems with the ECB's 
actions'®. 

However, on 5" May 2020, the German Federal Constitutional 
Court issued a decision declaring that the CJEU had exceeded 


its judicial mandate, as determined by the functions conferred by 


15This ruling establishes that there was no illegality or violation of Article 
123(1) TEU by the PSPP, in a decision relating to a referral to the CJEU following a 
stay of proceedings by the German Constitutional Court. 

16Court of Justice of European Union, December 11th, 2018. C-493/17, Weiss 
and others, ECLI:EU:C:2018:1000, published in the electronic Reports of the cases. 
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Article 19(1) of the Treaty on European Union, when an 
interpretation of the Treaties is not comprehensible and must 
therefore be considered arbitrary from an objective perspective. 
If the CJEU goes beyond this limit, these decisions lack the 
minimum democratic legitimacy required under Article 23(1), in 
conjunction with Articles 20(1) and (2) and Article 79(3) of the 
Basic Law of the Federal Republic of Germany"’. 

This decision was based on the understanding that the ECB had 
not demonstrated that the PSPP measures would comply with 
the principle of proportionality, which would be necessary for 
the legality of the measures in Germany. Thus, the German 
ruling claims that the ECB acted beyond its legal powers and 
capacities (“ultra vires”), as well as exceeding the limits of EU 
monetary policies". 

Faced with this unprecedented decision by a Member State to 
expressly oppose a preliminary ruling by the CJEU, in other 
words, to violate the principle of primacy of EU law, there were 
many reactions to it. One of the first institutions to speak out 
was the European Commission, the guardian of treaties, which 
soon took the appropriate action to try to solve the situation as 


soon as possible. 


17Basic Law of the Federal Republic of Germany (1949) (Germany). last 
amended by Section 1 of the Act amending the Basic Law (Section 82) of 19 
December 2022 (BGBI. I p. 2478). 


18German Federal Constitutional Court, 5° May 2020, 2BvR 859/15, p. 1-237 
(Germany). 
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The Commission granted the German authorities a transitional 
period of three months to check that the ECB was guaranteeing 
the proportionality of the PSPP and that it was therefore not 
illegal to apply it in Germany”. 

Subsequently, the Institution published a statement on 10" May 
2020, signed by Commission's President Ursula Von Der Leyen, 
in which its firm and repressive stance on the Karlsruhe decision 


is evident, especially when it states that 


“the final word on EU law is always spoken in Luxembourg [referring to the 
CJEU]. Nowhere else”. 


Furthermore, the statement reiterates the European 
Commission's defense of three basic principles, namely: the 
Primacy of EU law, the ECB's exclusive competence over 
monetary policies and the binding nature of CJEU rulings on all 
national courts”. 

Faced with all the controversy generated by the TCFA's 
decision, the European Parliament spoke out”', asking what the 
Commission's next steps would be, whether it would actually 
open an infringement proceeding against Germany and, if so, 


when this action would take place. The MEPs' attitude, it should 


19Decision in Case 1700/2020/OAM on the European Commission's handling of 
a request for public access to a legal notice on the German Constitutional Court's 
judgment on the European Central Bank and the Court of Justice of the EU. [Press 
release]. (n.d.). https://www.ombudsman.europa.eu/en/decision/pt/137415# ftn3. 

20Statement by President VON DER LEYEN. [Press release]. (2020): 
https://ec.europa.eu/commission/presscormer/detail/en/STATEMENT 20 846 

21Parliamentary question|Possible opening of an infringement procedure against 


Germany|P-004295/2020|European Parliament [Press release]. (2020). 
https://www.europarl.europa.eu/doceo/document/P-9-2020-004295 EN.html 
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be emphasized, was a form of pressure on the Commission, 
given the seriousness of the questioning of the entire European 
order generated by Germany, which only replied that it had not 
yet finalized its analysis”. 
Almost a year after the controversial decision, on 29" April 
2021, Karlsruhe rejected two requests to enforce its own 
judgment*. This action, however, was unable to reverse 
Germany's violations of the Primacy of EU law, since a few 
months later, on June 3rd of the same year, a private individual 
filed a complaint with the European Ombudsman”, questioning 
the Commission's handling of the case up to that point, claiming 
that the institution was behaving in an omissive manner”. 
However, since on June 9th, three days after receiving the 
complaint, the Commission sent a Letter of Formal Notice to the 
state, the European Ombudsman believes that there are 
insufficient grounds for opening an investigation into the 
22Parliamentary | question|Answer = for = question ~~—- P-004295/20)P- 


004295/2020(ASW)|European Parliament [Press release]. (2020). 
https://www.europarl.europa.eu/doceo/document/P-9-2020-004295-ASW_EN.html 


23German Federal Constitutional Court, 29" April 2021. 2 BvR 1651/15 
(Germany). 


24The European Ombudsman is an institution responsible for receiving 
complaints from individuals, companies or associations about maladministration by 
other EU institutions. Maladministration, in this sense, can be represented by 
omission, abuse of power, discrimination, etc. European Ombudsman | European 
Union. (n.d.). European Union. https://european-union.europa.eu/institutions-law- 
budget/institutions-and-bodies/search-all-eu-institutions-and-bodies/european- 
ombudsman_pt 

25Decision of the European Ombudsman on complaint 1040/2021/OAM 
concerning the European Commission's handling of an infringement complaint against 
Germany concerning a decision of its Constitutional Court. [Press release]. (2021). 
https://www.ombudsman.europa.eu/pt/decision/pt/143748 
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European Commission's actions. For this reason, the citizen's 
complaint is answered in the sense that it will not be analyzed 
due to loss of purpose. 
This Letter of Formal Notice, as already mentioned, represents 
the initiation of proceedings for breach of EU law. In its content, 
the Commission briefly discusses the facts, points out that the 
orders rejecting enforcement of the German judgment, issued in 
2021, do not correct the violations that have taken place, and 
also expresses concern about the precedent that this case may 
represent for Karlsruhe itself and for the other Member States’ 
courts. Finally, the institution determined that Germany would 
have two months to respond to the concerns it outlined”®. 
In the middle of all the tension surrounding the case and which 
had moved several EU institutions, on 26" June 2021, 
Germany's Finance Minister, Olaf Scholz, sent a letter to the 
German Parliament (Bundestag) stating that the Ministry had 
reviewed the Program's documents and had held many talks with 
the ECB and the Bundesbank. It stated that the ECB had 
managed to prove the proportionality of the PSPP and meet the 
other requirements imposed by the TCFA, and that the 
Bundesbank could therefore participate in the program, since it 
was legal in the state’’. 

26June infringements package: key decisions.(s.d.). European Commission- 


European Commission. 
https://ec.europa.eu/commission/presscorner/detail/EN/INF_21_ 2743 


27ECB stimulus plan meets court requirements, says German finance minister. 
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Thus, with the position of the Ministry of Finance, the 
Bundestag and the Bundesbank, Karlsruhe, shortly afterwards, 
also endorsed the understanding that its requirements had been 
met, and therefore there were no longer any illegalities of the 


PSPP on German territory (Dermine, 2020). 


The repercussions of challenging EU law: the Poland and 
Hungary cases 

Considered an unprecedented decision, the Karlsruhe verdict 
generated intense debate on the characteristics of 
supranationality, especially in relation to the principle of 
primacy of European Union law and the fragility resulting from 
its violation. The importance of this case, both politically and 
legally, is evident from the institutional breadth involved in 
trying to solve it, including the European Parliament, the 
European Commission and the German Ministry of Finance, as 
well as the repercussions in other European countries, in 
particular Poland and Hungary, as will be seen below. 

In the case of Poland, the European Commission identified that 
the government of Mateusz Morawiecki, of the Law and Justice 
party, promoted a major judicial reform from 2017, which 


continued until 2019 with the publication of several 


(2020, June 30). 
https://www.euractiv.com/section/economy-jobs/news/ecb-stimulus-plan-meets-court- 
requirements-says-german-finance-minister/ 
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controversial bills”, all of which are considered illegal under EU 
law. This reform made it possible to replace critical judges of 
the party with allies, as well as introducing disciplinary 
procedures against judges who try to apply EU rules or submit 
preliminary questions to the CJEU (Mortera-Martinez, 2020). 

In this regard, in 2019 the Commission opened an infringement 
procedure against Poland on the grounds that the country's 
judiciary was compromising its independence from the 
executive branch as a result of the reform. This was answered by 
the Polish Constitutional Court declaring that the CJEU's 
decisions were not binding on the country, including any 
decisions resulting from a possible procedure to be initiated by 
the Commission, and that some of the Union's Treaties were 
contrary to its Constitution. The president, unsurprisingly, 
accepted the decision of his Supreme Court very well, given that 
he himself had initiated the appeal (Lane Scheppele, Pech, 
Kelemen, 2018). 

In 2019, the Commission launched the first of four legal 


proceedings against Poland”, alleging, among other things, a 


28The judicial reform was characterized by the enactment of the so-called 
Amendment Acts, which redrew the legal contours regarding the Organization of the 
Court of Commons, the Supreme Court and the administrative court systems. The 
reform began in 2017 with Act Dz.U.2016.2062, followed by the Supreme Court of 
the Republic of Poland Act, then in 2019 Act Dz.U.2019.1495, and finally Act 
Dz.U.2019.1495 in 2019. 

29Legal proceedings initiated by the European Commission against Poland: 
Court of Justice of European Union, 24 June 2019, C-619/18. European Commission 
v. Poland, ECLI:EU:C:2019:531, not yet published. C-192/18, European Commission 
v. Poland of 5 November 2019, ECLI:EU:C:2019:924, published in the electronic 
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violation of the rule of law. In one of the cases, the Commission 
asked the CJEU to sentence the state 1 million euros per day that 
it kept the illegal legislation in force, which was granted. This 
fine was later halved, but Warsaw refused to pay both times, 
which led to it being deducted from the state's allocation in the 
EU budget (Liboreiro, Marques da Silva, 2023). 

All four of these European Commission cases against Poland 
concern parts of the Amendment Bills used to implement the 
judicial reform. Although each case has its own characteristics, 
in all of them the Commission sought to curb the violations of 
the rule of law that it felt were taking place. In addition to this, 
other provisions laid down in the TFEU and the Charter of 
Fundamental Rights, such as respect for the latter's private life 
and the CJEU's competence over the interpretation of the 
former's Treaties, the Commission also claimed were being 
breached. 

All the cases were heard by the CJEU, with the most recent 
verdict in 2023, and all had the same outcome: Poland was 
convicted on all the allegations made against it. In each of the 
disputes, the CJEU recognized the violations pointed out by the 


Commission and ordered the state to pay all procedural costs”. 


Reports of the cases. C-791/19. European Commission v. Poland of 15 July 2021, 
ECLI:EU:C:2021:596, published in the electronic Reports of the cases. C-204/21, 
European Commission v. Poland of 5 June 2023, ECLI:EU:C:2023:442, not 
published. 

30Court of Justice of the European Union, C-619/18 of 24 June 2019, op. cit., C- 
192/18, European Commission v. Poland of 5 November 2018, op. cit., C-791/19. 
European Commission v. Poland of 15 July 2021, op. cit., C-204/21, European 
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It is important to note that none of the judgments imposed 
sanctions on Poland beyond the procedural costs, since the 
Commission's requests were limited to this condemnation and 
the declaration of the violations committed by the Member 
State. 

In this context, Poland agreed with the EU to revise all the 
problematic provisions introduced by the judicial reform, as a 
condition for participating in the Bloc's fund for post-pandemic 
recovery. In 2023, the national parliament revised the 
legislation, but the changes have not yet been approved, as they 
have been referred for review by the Constitutional Court at the 
request of the President of the Member State (Fella, 2024). 
Similarly, Hungary, by passing a bill allowing Hungarian 
authorities to investigate and prosecute people accused of 
undermining state sovereignty*', has been accused by the 
European Commission of violating the rule of law’. It should be 
noted that the rule of law is one of the foundations of the EU, 
defined as a system in which all powers are subject to limits, 
ensuring that all citizens enjoy the same legal protection and 


preventing the arbitrary use of power by the state itself’. 


Commission v. Poland of 5 June 2023, op. cit. 

31Sovereignty Defense Act, Act No. T/6222 (2023). 

32Hungary passes controversial law “protecting national sovereignty”. (n.d.). 
euronews. https://www.euronews.com/2023/12/13/hungary-passes-controversial-law- 
protecting-national-sovereignty 

33Rule of Law: the protection of the EU budget. (2024). European Commission. 
https://www.consilium.europa.eu/pt/policies/rule-of-law/#toolbox 
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Thus, in February 2024, the European Commission sent a letter 
of formal notice to the state, informing it of the opening of an 
infringement procedure against it for the aforementioned 
violations of the Sovereignty Defense Act. The European 
institution therefore gave Hungary two months to respond to the 
letter addressing the Commission's complaints, failing which the 
institution would send a reasoned opinion, which would be the 
next step in the infringement procedure”. 

Hungary, however, failed to meet the requirement and replied to 
the letter sent by the Commission without addressing the 
institution's concerns satisfactorily. As a result, in May 2024 the 
Commission followed up on its position of February of the same 
year and sent a reasoned opinion to the Member State. At that 
point, the state was given two months not only to respond, but 
also to take the necessary measures”®. 

The case has not yet been closed, as Hungary has not complied 
with the determinations made by the European Commission 
(Whal, 2024). In this sense, there is an indication of possible 
legal proceedings to be opened by the Commission against the 
Member State before the CJEU at any time. 


The German case and the successive events in Poland and 


34 Infringement procedure brought by the European Commission against 
Hungary, 7° February 2024.INFR(2024)2001. 

35February infringement package: key decisions [Press release]. (n.d.). European 
Commission. https://ec.europa.eu/commission/presscorner/detail/EN/inf_24 301 


36May infringement package: key decisions [Press release]. (2024). European 
Commission. https://ec.europa.eu/commission/presscorner/detail/EN/inf_ 24 2422. 
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Hungary have set such a precedent that, since 2021, the EU 
budget has had an additional level of protection against 
violations of the rule of law that could affect its financial 
interests. This is due to the new “Rule of Law Conditionality 


Regulation’”®’ 


, In force since January 2021, which allows the EU 
to adopt measures such as the suspension of payments or 
financial corrections to protect the budget. At the same time, the 
final recipients and beneficiaries of EU funds continue to 
receive their payments directly through the Member States 
concerned. 

Thus, after the entry into force of the Cross-Compliance 
Regulation, Hungary® and Poland’’, feeling threatened by the 
new determination, appealed to the CJEU, questioning the 
validity of the new regulation under EU law. The Court, in turn, 
recognized its validity and, in both cases, ordered the two states 


to pay the costs in full. Subsequently, the Regulation was 


applied against Hungary”, after the European Council accepted 


37Regulation 2020/2092 on Rule of Law conditionality, Regulation (2022). 


38Court of Justice of the European Union, C-156/21, Hungary v. European 
Parliament and European Union Council of 12 February 2022, ECLI:EU:C:2022:97, 
published in the electronic reports of the cases. 

39Court of Justice of the European Union, C-157/21, Republic of Poland v. 
European Parliament and European Union Council of 16 February 2022, 
ECLI:EU:C:2022:98, published in the electronic reports of the cases. 

AOThe application of the Regulation was justified due to irregularities in 
Hungary's public procurement system, which shows a sequence of violations by the 
state of European law and the consequent and recurring friction with the European 
Commission, which is responsible for monitoring these violations. 
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the proposal for application made by the European 
Commission“', and until May 2024 it was its only application. 
Against this backdrop, the European Parliament commissioned a 
report on the German case and its consequences. In this work, 
published in April 2021 (Petersen, Chatziathanasiou, 2021), the 
institution highlights the serious long-term consequences that 
the case has generated, such as the real effectiveness of the EU's 
monetary programs and, more importantly, the authority of the 
CJEU and its relationship with the national courts of the other 
Member States of the Union. There is even greater concern 
about this relationship, given the influence that the TCFA has on 
the jurisprudence of the other national courts of the Member 
States, especially when it comes to limiting the Primacy of EU 
law. 

In this sense, the report exposes the 'ultra vires' reservation that 
was alleged by the TCFA regarding the ECB's behavior in 
applying the PSPP. “Ultra vires” is a doctrine created by 
Germany to identify actions by European institutions that go 
beyond their powers. Thus, it is the TCFA that is responsible for 
deciding when there is or is not such a breach of competence, 
since Germany argues that this is necessary to guarantee its 
democratic decision-making process (Petersen, 
Chatziathanasiou, 2021). 


41Conselho da Unido Europeia.. Dossié interinstitucional n. 2022/0295(NLE) de 
19 de setembro de 2022. 
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The claim in the PSPP case is that the ECB does not have the 
competence to propose a program such as the PSPP, which 
would buy bonds within the German state. Furthermore, this 
claim is very important because it is the first time that the TCFA 
has claimed ‘ultra vires’ reservations and maintained its 
position, even creating a small conflict with the CJEU. Since the 
last one is considered by European law to be the last authority 
responsible for interpreting it and consequently identifying the 
limits of action of each institution (Maduro, 2020). 

Another interesting point addressed in the report is the issue of 
violation of proportionality, also alleged by Germany. In this 
sense, it is necessary to point out that this principle is a common 
instrument used to review acts of the European institutions, 
since it determines that EU acts and laws must not exceed what 
is necessary for their objectives to be met (Petersen, 
Chatziathanasiou, 2021). 

Thus, the document argues that the ECB followed the principle 
of proportionality, even though Germany claims otherwise, 
since it took measures to reduce the impacts that would be felt 
by national financial systems, and the measure was necessary. 
Therefore, the report concludes that the German references and 
allegations are erroneous, especially when arguing that the 
CJEU's decision was “incomprehensible from a methodological 


perspective” (Petersen, Chatziathanasiou, 2021). 
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It also highlights an article in the Times Financial Magazine, 
which cites the cases of Poland and Hungary, claiming that they 
are the result of the opportunity created by Karlsruhe. The 
excerpt highlights a speech by the president of the Polish 
Constitutional Court, who stated that the TCFA only confirmed 
that national courts are responsible for the final word on the 
application of EU law. It also highlights a speech by the 
Hungarian Minister of Justice, Judith Vargas, in which she 
affirms the importance of the CJEU being “overturned” 
(Hopkins, Shotter, Fleming, 2020). 

At the end, the report makes some recommendations for 
measures to be taken by the European institutions to deal with 
the German case. In this sense, it is recommended that the 
European Commission initiate infringement proceedings against 
Germany under Article 258 of the TFEU, attacking in particular 
the TCFA's declaration of having been ‘ultra vires' of the CJEU's 
decision in the Weiss and Others case. Despite the 
recommendation, the authors themselves warn that this action, 
however necessary they consider it to be, presents risks, namely: 
the possibility of escalating the conflict between the two courts 
and the criticism that this procedure could receive, since 
instituting infringement proceedings against a judicial decision 
could compromise the political independence of the judiciary 


(Petersen, Chatziathanasiou, 2021). 
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Furthermore, it is suggested that, in the medium to long term, 
the European Council should consider reforming the Treaties in 
force in order to provide for a Chamber of Appeals at the CJEU 
that would only be responsible for cases involving questions of 
jurisdiction, as advocated by Daniel Sarmiento and Joseph 
Weiler's project. Since, according to them, people tend to settle 
for uncomfortable decisions that have been reviewed and 
confirmed by a higher court. And, in fact, decisions about the 
competence of EU institutions are defined in only one instance, 
which can lead to conflicts like the German case and others in 
the future (Sarmiento, Weiler, 2020). 

Finally, it was recommended that the ECB justify the PSPP 
policy on the basis of the proportionality criteria defended by 
the TCFA, which could reduce the conflict between the courts. 
This is, in fact, the main objective: to reduce the conflict 
between Member States and the EU through better dialogue 
between national courts and the CJEU_ (Petersen, 


Chatziathanasiou, 2021). 


Final considerations 

The entire structure of the EU is carefully designed to be 
mutually supportive. The normative order has its own logic, 
with a hierarchy and well-distributed sources, avoiding conflicts 


with the national systems of the Member States. The Principle of 
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Primacy, a corollary of supranationality, is essential, as it 
guarantees the superiority of European law over the ones of the 
Member States, and is crucial to the existence of the EU legal 
system. 

The decision of the German Federal Constitutional Court in the 
context of the PSPP, which questioned the authority and 
legitimacy of the European institutions, is a dangerous 
precedent. Although it was contained and _ solved, it 
demonstrated the fragility of the EU's legal system. This 
situation influenced other national courts, such as in Poland and 
Hungary, which also began to question the European legal 
system. 

However, the solidity of the Organization and its institutions 
was evident, as they managed to contain these challenges, 
reaffirming their rules and adapting to the new circumstances 
proposed by the Member States to guarantee the maintenance of 


their legal, legislative and executive structure. 
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